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Review of Contractor'sIntended Work Assgnment -
Scaffold Tending

PetroCanada Sulphur-1n-Gasoline Proj ect

Strathcona County, Alberta

Contractor, KBR (Canada)

HEARING

A hearing of the digoute was held in Edmonton on November 25, 2002 commencing &
930 AM.

Appearing for the Congruction & General Workers Union, Local #92
Greg Harris, Internationd Rep.
Ken Reid, Busness Manager - Locd #92
Carey Hamdin, Alberta Labourers Training
Larry LeBold, Presdent - Loca #92
Rob Bayrack, Fed Rep.- Locd #92

Appearing for the United Brotherhood of Carpenters & Joiners, Local #1325
Martyn Piper, Loca #1325- Alberta Regiona Council
Ted Ash, Locd #1325- Alberta Regiond Coundil
Barrie Regan, Local #1325
Chegter Fergusson, Locd #1325
Rab Switzer, Brand Scaffold Services
Gay Carew, Aluma Systems Canada Inc.

Appearing for KBR Canada Company
Water Semkowich, Gen. Superintendent & Labour Relations

Sam Kemble, Congtruction Labour Rdations, Alberta

Description of the Work

Thework is currently being completed by the Carpenters on the project.

The description of the work was provided by KBR

"On scaffolding crews the following tasks (relevant to the focus of this difference) need

to be performed.

) Materid mugt be trangported from the scaffold yard and sockpiled in alocation at
or near where the erection takes place. (Thiswork is commonly referred to as
"Sodkpiling”)

2 Materid is then taken from the stockpile, atached to arope and hoisted up to other
workers in devated posgtions on the scaffold. (This work is commonly



2.

referred to as the work of a"Groundman” or " Groundperson™)
3) The erection and congruction of the scaffolds. (Thiswork is referred to asthe

work of the " Scaffolder')
Thework in dispute is that of the Groundperson (item 2)."

Proposed Assignment/Final Assgnment
"All tube and damp and dl round style scaffolding shdl be the work of the
Carpenter. Labourers stockpile scaffold material at or near the point of ingtalation
and remove the piled dismantled scaffolding. All tending of scaffold at point of
ingdlation shdl be the work of the Carpenter.”

Authority

The authority of the Umpireis basad on the Jurisdictional Assgnment Plan of the Alberta
Congtruction Industry, the gpplication for review of intended work assgnment submitted
by the Labourers and the response submitted by the Carpenters.

Challenges
The Labourers objected to the presence a the hearing of Gary Carew of Aluma Systems
Careda Inc. and Rob Switzer of Brand Scaffold Services. After hearing from both parties,
the Umpire ruled that the gentlemen may remain but may not give evidence a the
hearing.

PRESENTATION OF EVIDENCE
L abour ers Evidence

The Labourers stressed that by bringng this dispute to the J.A. Plan, they did not want to
open the whole indudtry to review but wanted to confine the decison to this project.
In their written presentation they described in some detail the four mgor areas of work in
the erection and dismantling of scaffold.

?? Stockpiling

?? Didribution

77 Supply

?? Buldng
Only the work of Supply isthe subject of this disoute. Supply involves the conveying of
scaffold components to the point of erection. Thisis referred to as scaffold tending
(emphadis added), and is carried out by a groundsmean, helper or third man.

Scaffold tending is higtoricaly and traditiondly the work of the Labourer in North
America Over fifty Jurisdictiond Digputes assgning scaffold tending to the Labourers
were included in evidence. These were U.S. decisons rendered over a period beginning
in 1962. A further deven assgnments of scaffold tending to the Labourers by Alberta
Contractors were included in evidence. Two Alberta Labour Relations Board decisons
regarding employee dassification were included in evidence.
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In the Labourers current Alberta Collective Agreement, Article 4.01 coversthe rate of
pay, working conditions for al labourers, etc. “induding the tending of al crafts™ Other
Labourer Collective Agreements have referred to scaffolder and scaffold helper.

The Labourers have enjoyed along standing relationship with KBR. Eight previous
assgnments of scaffold tending by KBR to the Labourers were submitted in evidence
aong with numerous dipatch requests. A further fifteen recent assgnmentsto the
Labourers by other contractors and support letters were aso included.

Thereis no scaffold apprentice program in Alberta. The training of labourersin scaffold
tending, erection and connecting involves forty hours of ingruction as part of their two
thousand hours of training. Thisis described in the "Congruction Craft Labourer Course
Outline" which was submitted in evidence. This compares to the ten to fifteen hours of
training given to the carpenters. In the "Carpenter Apprenticeship Course Outling’, dso
submitted in evidence, scaffold tending and erection is shown as part of the Sx hour
ingruction program under RIGGING.

Evidence submitted in aletter from the Alberta Labourers Training Trust Fund shows the
following memberstrained between 2000 and 2002.

Scaffold Refresher - 60

Scaffold Tender - 51

Scaffold Bascs - 50

Scaffold Tender - 52
The Labourers dlaim that the Carpenters are dso using Labourer trained scaffold tenders.

The Labourers submitted numerous "Confirmation of Work Experience" records showing
beyond a doubt that their members have thousands of hours experience in scaffold work.
500 to 600 labourers have been working full time as scaffold tenders over the last faur
years -an edimate of 1.87 million man hours.

"It is difficult for the labourers to get orHob training in scaffold erection, even though
20% to 25% of Labourers are involved in scaffold tending work. Contractors should
support the Labourerstraining program if they are interested in devel oping scaffolders.”

Badis of Protest

On the PetroCanada Sulphur in Gasoline Project, the Labourers were dready doing
scaffold tending when on May 14,2002 the initid assgnment of the work was mede to

the Carpenters. In fact |abourers were even dispatched after that date and scaffold tending
was performed by |abourers on June 19 and 20, 2002. We bdieve the Contractor did not

assgn in good faith.

The AlbertaJA. Pan, Artide IV requires a Contractor to continue an initid assgnment
once made, and to make an initid assgnment without delay. This was not done.
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Labourers tended for dmaost three months before the find assgnment was made. Article |
2.b of the Green Book was ignored.

A wage rate comparison between the Labourers and the Carpentersis provided. "If the
argument by contractorsisthet there is an economic advantage, then that type of
advantage is contentious.” Evidence was provided.

There has been no recent, clear J .A. Plan Decisons rdaing to the work in dispute and
this has resulted in fractured relationships between Labourers, Carpenters and
Contractors.

Labourers have provided scaffold tending on numerous northern projects.

The Labourers conclude their evidence with a description of unsuccessful attempts on
their part to reach an accommodation with the Carpenters.

Carpenters Rebuttal

Although the Labourers dam that they do not want to open the whole indudtry to review,
they nevertheess presented materid on an industry wide basis. The Carpenters fed that
dl of Alberta should be included in the Umpirée's decison.

The reason the faur areas of work in the erection and dismantling of scaffold is confused,
is because of the Labourers desire for expangon. The person on the ground should be
able to do other tasks required like cutting plywood. It islogicd to use carpenter
apprentices. Many persons come directly to the Carpenters for training as scaffold
tenders, not through the Labourers as daimed.

Higtoricaly in Canada and the U.S. both the Carpenters and the Labourers have received
many scaffold tending assignments. In other Provinces scaffolding is not adesignated
trade but a specidty, ie. Saskatchewan, where tending is done by carpenters.

Starting tending by the Labourers was not a specific assgnment. It was awrong decison
that was later corrected.

The Labourers claim that fifteen projects used labourers as tendersis erroneous, and
labourers do not tend carpenters on al indudtrid Sites. A non-union contractor may use
any employeethey choose.

The Labourers condruction craft training program is a concern because it includes
scaffold building, however the numbersin the Labourers program are smdl. The
Carpenters have one of the most extensive training programs in North America, with
three training centres in Alberta. The program devotes only asmal part to scaffolding,
but when labourer scaffold tendersjoin the Carpenters, they receive afourteen day
training period.
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Mogt building trades have been short of men lately, but the Carpenters can now supply
the demand for scaffold tenders. We need this podition in order to train our membersin
scaffold building.

The Carpenters make the following additiond points.

?? A trainee needs to work on the ground before working on the scaffold

?? July 7,1998 AlbertaLabour Board Decison -JR.W. Blair. The grounds person is
in the Carpenters bargaining unit.

?7? Scafold building garts with planning.

?? Not correct that scaffold disassembly is safer done on the ground.

?? Training and organizing go hand in glove.

The Carpenters take exception to the dlaim that |abourers have provided scaffold tending
on many northern projects. No evidence was presented to prove this. Multi-trade
contractors are more often usng verticaly organized firms,

Carpenters Evidence
Thereis no agreement between the parties with respect to the work in question.

Thereis no Decison of Record which gppliesto the disputed work.

The established or prevailing practice in Albertais that the "third man” or "helper” on a
scaffold crew has overwhemingly been assigned by contractorsto the relevant loca's of

the United Brotherhood of Carpenters and Joiners of America. Eleven letters from
contractors supporting the use of carpenter gpprentices as scaffold tenders are included.

Prior decisons confirm the above.

?? Ay 7,1998 -Alberta Labour Relations Board, J.R. W. Blar decison.
"The test iswhether, asther prime function, they are engaged in erecting or
dismantling scaffold. If the answer to that question is "yes', groundsmen will be
congdered to fdl within the Carpenters bargaining unit. "

?? June 29, 1998- Walace decison. Thisreferred to moonlighting scaffolding.

Scaffolding has changed over the years. It is no longer predominatdy frame scaffolding,
but tube and clamp and integrated and specidity systems. As a reault, the concept of the
integrated three person crew predominates in Alberta and dsewhere,

The Carpenters scaffold training program, which includes tending for first year

gpprentices, makes sense and is recognized throughout North America. Details of the
program, its beginnings in the 1985, and courses were described. Cost records, numbers

of trainees and scaffold student summary records were included as evidence.
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Carpenters performed 1,778,975 man-hours of scaffold work between 1997 and 2002.
This does not indude the hours worked for multi-trade contractors.

The Carpenters rules require two journeymen to one apprentice on industrid work. There
are dmaogt aways journeymen on every scaffold crew so no extra hiring is required. The

Labourers rules require the hiring of three certified journeymen for every trainee.

The Carpenters collective agreements include scaffolding in the scope clause, the
L abourers agreements do not.

The Labourers have not been disputing the assgnment of tending work for many years,
even on multi-union Building Trades Coundil jobs (alist of projectsincluded as

evidence). We beieve this is so because prevailing practice in Alberta assgns scaffold
tending to carpenter apprentices.

Over forty letters from Contractors in Canada were included, assgning the work of
scaffold erection and dismantling to the Carpenters. In most cases, the assignment dso
mentioned scaffold tending. The Carpenters concluded their evidence with copies of
decisons by the Nationd Joint Board in the U.S. The April 28, 1920 Green Book

Decison formed the bass of these decisons as it awarded specid designed scaffolds to
the Carpenters. However the Green Book Decision does not support the Labourers which
was confirmed by Robert P. McCormick on Sgptember 20, 1999.

L abour ers Rebuttal

We agree that there is no agreement between the two trades because Carpenters have
meade no effort. There has been many internationd and local Provincid agreements and
decisons of record from impartid jurisdictiond disputes boards which we have
submitted.

The large number of Saskatchewan |etters of support and finad assgnments have no
bearing on the labourers tending work in Alberta. The Labourers chose to contest these
assignments during the pre-job mark up, not through the JA. Plan. Also, these
assgnments were based on the argument thet first year carpenter apprentices needed to
learn the work of scaffold assembly and dismantling on the ground before they worked in
the air. But the Labourers dso need to train their members as efficient scaffold tenders
and require the ground pogition in order to complete the biue book.

The British Columbia and Saskatchewan agreements do not reflect the true nature of the
work in this Province. The U.S. decisons are dso not relevant and do not address any
scaffold tending issues. Tending is not part of the 1920 Green Book Decison.

Those who erect and dismantle scaffold in Alberta have been represented by the
Carpenters as pan of ther collective bargaining unit. Thisis not in question. Our
definition
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of the paint of erection and dismantle is the point where you connect the two

components, therefore the point of erection begins after the scaffold materid istied-on by
the scaffold tender and received by the scaffold builder. The Carpenters have not defined
what they mean by "tending at the point of ingtalation." Because there has been no dlear
definition of the process to dete, there is contention and divison within the scaffold
indugtry.

It isnot correct to say thet this project was "cherry picked” to bring to the Alberta JA.
Man. it isjust that we have no choice. It does not make economic sense to pursue smdler
jobs. To have scaffolding skillsin our trade gives us an dement of sdf respect. "The
clam for the qudity of labourers who are scaffold tenders is not an issue and neither are
the qudifications of the carpenter builder.”

Multi-trade Contractors, KBR, MCC, ACJV and MRC and most of their subcontractors
provide scaffold tenders who are labourers. Suncor Millennium Project used two
scaffolders to one labourer. 500 to 600 labourers who passed the tests in knots, hitches,
and materid identification were digoatched to Huor - ACJV.

"The Labourers do want to inform the Umpire that gpproximatey 25% of our work is
related to scaffold tending on the mgority of mgor indudtrid projects. If one of the three
positions on an integrated three man crew was rightfully given to labourers, then they
could complete their designated certification, especidly if the labourer was dlowed the
"tools of the trade" and could build aswell as supply materid...what benefit would this
new wave of scaffolding be to the employer - more accessible manpower, no
jurisdictiona disoutes and greater efficiency in the scaffold industry on awhole.”

The Labourers collective agreement for industria congtruction does have a 3:1 retio
exiging between trainees, certified or non-certified labourers. Thisisthe totd ratio for
the entire job and it cannot be assumed that this ratio would exist on ascaffold crew.

ContractorsEvidence
Alberta Contractors support the Congtruction Craft Labourer program.

In surveying the findings of past Disputes Boards, one finds congderable variance in the
Dispute Board conclusions pertaining to the assgnment of the work of the groundperson.
Many of the decisons do not address the work of the groundperson and others address
scaffolding generdly. In such cases, the Dispute Board awarded the work to the
carpenter.

KBR concurs with the findings of the Nationad Maintenarce Agreements Policy
Committee. "The April 28, 1920 Decison of Record does not gpply to the work of the
groundperson.”

Under no circumstances, are collective agreement trade jurisdiction clauses to be
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contemplated as authorities for the purposes of resolving jurisdictiond disputes before an
Umpire. Any collective agreement that isread in such away asto unilateraly establish
exclusve trade jurigdiction to one Union over another, would be an atempt to circumvent
the gtatutorily entrenched and exclusive jurisdiction of the JA. Plan.

There are no gpplicable loca area agreements between the Unions. Neither Union can
concdlusvedy establish excdusve jurisdiction over the work in question. Baoth trades have

performed the work in question in Alberta

KBR is stidfied with the qudity of workmanship, leve of training and work ethic of
workers digpatched by the Labourers to perform the work of groundperson. However,
KBR finds that the practice of usng alabourer groundperson does not contribute to the
training of competent scaffold erectors across Alberta. To have an apprenticeship
program that does not dlow for goprentices to gain on-the-ground experience before
being required to perform the work in an devated postion, is an inherently unsafe
system.

It is KBR's pogtion thet the pre-job mark-up conference was held a a point in time when
necessary drawings, equipment lists and other informeation respecting the project came
avalable. In any event, a party seeking an intended work assgnment may request an
Umpire a any time to direct a Contractor to make an intended assgnment.

The period of time worked after the assgnment was made was Smply the amount of time
it took to put the find assgnment into practice.

KBR concludes that there are no gpplicable decisons or agreements in respect to the
work in quesion. Concerning Alberta Labour Rdaions Board Decisons the pettern of
findings in regpect to the gppropriate bargaining unit of the groundperson is
incondusive.

Language in the April 28, 1920 Decison of Record suggests thet the first fourteen feet of
any scaffold isto be built by the trade using the scaffold. Occupeationd Hedlth and Safety
Regulations employer palicy and KBR's commitment to safety cannot alow the above
noted section of the Decison to be put into practice. KBR believes that this Green Book
Decisonisin contravention of due diligence in respect to safety and Albertalaw. In light
of the above, KBR requests the Umpire to make a declaration that the portion of the
Green Book Decison deding with scaffolding under fourteen feet is outdated, unsafe and
that contractor discretion consstent with workplace sefety and efficiency shdl prevall.

The Alberta Jurisdictiond Assgnment Plan has the statutorily entrenched exclusive
juridiction to review and remedy work assgnmentsin the Alberta congtruction industry.



L abour ers Rebuttal
We had the work of scaffold tending for two months and were gill doing the work on

July 8, 2002 when the rug was pulled out from under us.

Scaffold Building Below Fourteen Feet

Labourers- safety is the most important congderation.

Carpenters -other trades building scaffolds under fourteen feet in height is not common
practice in Alberta, but they agree with KBR's pogition.

FINDINGS

All parties provided the Umpire with extensve evidence both written and ord. In
reviewing it, | have endeavoured to consolidate and avoid repetition while ensuring that
the mgjor arguments are presented. Much hearsay evidence has been left unrecorded.

| see no point in redtricting the gpplication of this decison to one job. Thereis nothing
unigue in the evidence that would prevent its generd gpplication in Alberta

There is no Decison of Record or Agreement of Record applicable to scaffold tending.
The Apri128, 1920 Decison of Record awards self-supporting scaffolds and specidly
designed scaffolds to the Carpenters.

Thereisno locd area agreement between the Unions governing the work.

The Labourers have performed scaffold tending safety and efficiently in Alberta
The Carpenters have performed scaffold tending safely and efficiently in Alberta
Neither Union has etablished exclusive jurisdiction over the work of scaffold tending.

There was no change of assgnment by the Contractor. The casua provison of services
by the Labourers before May 14, 2002 did not conditute an assgnment. The eght hour
rule does nat gpply to this Stuation. The Contractor made the intended assignment when
the necessary information was available. Either Union could have required the Contractor
to make an intended assignment at any tinle, and both Unions were afforded an
opportunity to support their clainl before the find assgnment was made.

Scaffold erection / dismantling in Albertais the work of the Carpenters. It islogica that
Carpenter apprentices should perform the work of groundman or tender in order to gain
experience before working in devated pogtions. | see no reason why this postion is
sngled out rather than being made an integrd part of the scaffold erection crew.
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The fourteen foat rule sipulated in the April 28, 1920 Green Book Decison is an unsafe
practice and should no longer gpply generdly to the Alberta Congruction Indudtry. If a
specific Stuation arises where it is advantageous for the trade using a scaff old under
fourteen feet to build it, then the decision should be & the discretion of the Contractor.

RULING

The Contractor's assgnment is upheld.
The cogt of this Application for Review shdl be paid for by the Labourers.

G.R. Beatson, Umpire
JA. Plan/ Alberta Condruction Industry



